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father, so that the liens of the judgment creditors, whose judgments had 
been docketed, attached thereto simultaneously on the death of the father, 
held, the issuing of an execution on one of the judgments was an unneces- 
sary act, and did not give such judgment creditor preference or priority 
over the other judgment creditors. Williard Bartlett, C. J., and Cuddeback 
and Pound, JJ., dissenting. 

At common law a mere judgment created no lien. Shrew v. Jones, 

22 Fed. Cas. No. 12818; Mitchell v. Wood, 47 Miss. 231. Judgment liens 

are statutory. Previous to the N. Y. Revised Laws of 1913, and under the 

"Act concerning judgments and executions" passed the 31st of March, 

1801, "a judgment lien attaches upon land from the time of filing the 

record of judgment" Under the Act of 1801, though not expressly stated, 

judgments were considered liens upon real estate, and the language of 

the act necessarily implied as much. Under this act, the judgment creditor 

first taking proceedings by way of execution gained a priority over the 

others, entitling him to prior satisfaction. Adams v. Dyer, 8 Johns. (N. Y.) 

347; Waterman v. Haskin, 11 Johns. (N. Y.) 228. This rule .has been 

followed in other jurisdictions. Rockhill v. Hanna, 15 How. (U. S.) 180 ; 

Freeman on Executions, Vol. I, 2d Ed. § 203; Rorer on Judicial Sales, 

§ 826. The Revised Laws of 1813 expressly state that a "judgment shall 

be a lien on lands, etc." This is nothing more than was necessarily 

implied in the Act of 1801. This statute (1813) can furnish no grounds 

for a distinction between the two earlier cases and the principal case. 

Execution was necessary to gain priority under the Act of 1801, and gave 

priority. The principal case cannot be distinguished from the two leading 

cases {supra') decided under the Act of 1801. Apparently New York has 

overruled precedents and reversed itself on this point. 

E. J. M. 

Landlord and Tenant— Leases — Construction. — Phelps v. Johnson, 
181 S. W. (Texas Civ. Ap.) 862. A lease contract, after providing in 
detail for rents, etc., declared that, should the lessors sell the land, the 
lease should immediately become void. The lease was for a term of five 
years and the premises were sold during the last year of the term.— Held, 
that when the tenant entered upon the last year, his right to a continua- 
tion of possession for that year became vested. Levy, J., dissenting. 

The court bases its decision to a great extent on the rule of construc- 
tion stated in Cyc and quoted by the court in its opinion. "The court will 
endeavor to give a construction most equitable to the parties and which 
will not give one of them an unfair or unreasonable advantage over the 
other. Thus where the meaning is doubtful, the construction will be 
avoided which will entail a forfeiture." 9 Cyc 587. Yet on the same page 
Cyc continues : "It is not the province of a court, however, to change the 
terms of a contract which has been entered into even though it may be a 
harsh and unreasonable one." And later, "Words are to be interpreted 
in the ordinary and popular sense." 24 Cyc 915. Argumentatively, the 
majority contend that a strict interpretation of the provision would work 
a hardship as the landlord might sell in mid-summer and the tenant would 
lose the labor expended upon crops if the lease became void immediately 
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and he must give up possession forthwith. But this objection is unfounded. 
A tenant is entitled to crops where his estate is terminated by act of God 
or of another without his fault I Tiffany 524. And where the term is 
uncertain, the tenant who sows is entitled to reap the crop. Heavilon v. 
Farmer's Bank, 81 Ind. 249; P fanner v. Stnrmer, 40 How. Prac. 401. The 
courts have frequently held that if so stipulated in the lease, a tenancy 
might terminate with the sale of the land. Hickox v. Sugner, 123 Wis. 
128; Jones v. Shibley, 166 S. W. (Ark.) 937; Shaw v. Appleton, 161 Mass. 
313. The tenancy will end at once and before the end of the year. Taylor 
v. Froback, 85 111. 584; Szpakowski v. Buwoy, 166 App. Div. (N. Y.) 578. 
The principal case apparently overrules Thompson v. Oates, 46 Texas 
Civ. App. 383. A contrary conclusion could well have been reached. 

A. S. B. 

Lis Pendens— Application to Personalty. — Mabee v. Mabee, 96 Atl. 
(N. J. Eq.) 495. — A wife, in a suit against her husband, who was her 
debtor, for a legacy left him by his father, was interfered with, in her 
claims, by an attaching creditor of the husband's interest in the estate. 
Held, a lis pendens was created by her filing of the bill : The English rule, 
that the doctrine of lis pendens is inapplicable to personal property other 
than chattel interests in land, probably not being the rule in the United 
States. 

The general doctrine of lis pendens has been stated as follows : During 
the pendency of an equitable suit, neither party to the litigation can 
alienate the property in dispute, so as to affect the rights of the opponent. 
Pomeroy— Equity, Sec. 633; Norris v. He, 152 111. 190. The doctrine has 
always been applied to real property without question. Warren County v. 
Marcy, 97 U. S. 96. But whether it is to apply to personalty is a matter 
of great conflict. Pomeroy (op. cit., Sec 636), without citing any authority, 
dogmatically asserts that the doctrine has no application to personal prop- 
erty, except when there is a trust extending over the personalty. For 
arguments against its application to personalty, see 21 Am. and Eng. 
Encyc. 627. Stocks, bonds and other negotiable instruments transferred 
before maturity are held not subject to lis pendens for their circulation 
must not be impeded. Secor v. Witter, 39 Ohio St. 218; Mayberry v. 
Morris, 62 Ala. 113. This is substantially the English doctrine, except 
that English courts hold chattel interests in land subject to lis pendens, 
as stated by Lindley, L. J., in Wigram v. Buckley (1894) 3 Ch. 493. But 
Pomeroy's position is strongly opposed by many, 1 Freeman — Judgments 
(4 ed.), Sec. 194, cited in Osbom v. Glasscock, 39 W. Va. 749, on the 
ground that the danger of defeating judgments or decrees by a transfer 
of the subject-matter is much greater in the case of movable than im- 
movable property. See also Burnham v. Smith, 82 Mo. App. 35. The 
authorities are hopelessly in conflict. Reid v. Sheffy, 75 111. App. 136; 
Miles v. Lefi, 60 Iowa, 168. Where the statutes have spoken on the subject, 
they have in nearly every case concerned themselves with real property 
only. The statement in the principal case represents as well as any the 
American holdings, having regard both to the numerical weight of 
authority and the probable trend of the decisions. 

A. N. H. 



